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MISCELLANY. 



In the report of the case of Watson v. Blacfatone, 6 Va. Law Reg. 417, the 
names of counsel were inadvertently omitted. Messrs. Cauaey, Jones & Wood- 
ward and O. D. Bachelor, represented the plaintiffs, and Messrs. R. M. Lett and 
John W. Friend, the defendants. 



Discrimination Against Women in Police Regulations. — There are many 
ordinances aimed at the prevention of immorality which apply to women only, or 
which clearly discriminate against women in their provisions. The constitution- 
ality of such discrimination has rarely been raised in the courts. Such ordinances 
have sometimes been attacked on the ground of interfering with liberty, but rarely 
on the ground of discrimination between the sexes. In a few cases, however, 
statutes and ordinances have been assailed on the ground that they make an uncon- 
stitutional discrimination again.st women. Statutes excluding women from the 
business of selling intoxicating liquors by authorizing licenses to men only, have 
been upheld. Statutes and ordinances making it unlawful for any person to sell 
liquors in any place where women are employed, and ordinances making it unlaw- 
ful to employ women in such a place, or to be there, have also been sustained. 
These decisions have rested on the ground that there were special reasons for the 
discrimination — that the presence of women at such places was likely to result in 
gross immorality. The only difficulty that the courts have found in upholding 
provisions of this kind has arisen under the California Constitution, providing 
that no person shall, on account of sex, be disqualified from engaging in any law- 
ful business, vocation, or profession. Under that provision it was held that a woman 
could not be prohibited by ordinance from being a waitress in a bar-room. An- 
other class of cases in which ordinances have been held invalid for infringing on 
the constitutional rights of women to personal liberty, have involved discrimina- 
tion against women, but have not turned upon the question of discrimination. 
These have involved ordinances regulating the conduct of lewd women. Some of 
them, like that of Dunn v. Com. (Ky. ), 43 L. R. A. 701, have upheld ordinances 
keeping such women off the streets during the hours of night. But other ordi- 
nances have gone beyond reasonable regulation of conduct, and have attempted 
practically to proscribe, outlaw, or exile all women known to be disreputable. 
Thus, the case of Heckinger v. Maysville (Ky.), 49 L. R. A. 114, holds that an 
ordinance making it unlawful to associate, escort, converse, or loiter with any 
such woman, either by day or by night, upon any of the streets or alleys of the 
city, except for her husband, father, brother, or other male relative, is invalid, 
both because any person should be allowed to converse with her long enough to 
transact any necessary and legitimate business, and also because of its unreason- 
able discrimination between the persons who may speak to her and those who may 
not. A type of another class of cases is Gastineau v. Com. (Ky.), 49 L. R. A. 
Ill, holding that an ordinance is void when it makes it unlawful for any woman 
to go into or to stand within fifty feet of any building where intoxicating liquor is 
sold, since this is an unnecessary interference with individual liberty. 
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It is somewhat strange that the element of discrimination against women has 
not been more discussed in this class of cases. But it seems to be entirely reason- 
able to say that ordinances aimed against women of this class, or which make pro- 
visions as to them which are not equally applicable to men, may, nevertheless, be 
constitutional. That is to say, the discrimination may not be unjust, but may be 
entirely justified by the necessities of the case, and by the differences between the 
relations of women and men to the problem involved. Classification of such wo- 
men, in police regulations which do not apply to men, may be held constitutional 
so far as it is based upon the essentially different relation which they sustain to 
the evil to be remedied. — Case and Comment. 



Municipal Corporations — Ordinances — "Curfew Law." — We are per- 
mitted to print below an opinion recently rendered by Hon. H. R. Pollard, as 
City Attorney for the city of Richmond, on the subjects of the so-called curfew 
ordinances — ordinances forbidding children of tender years to go upon the streets 
at night, after certain hours : 

Committee on Ordinances of the City Council: 

Gentlemen — By your request I have had under consideration the question of 
the constitutionality of a proposed ordinance, entitled "An ordinance prohibiting 
children under 15 years of age from going on the streets, alleys, or public places 
in the city of Richmond at night after certain hours;" and, in response, I beg to 
make the following report : 

It is undoubtedly true that unless the power to pass the proposed ordinance has 
been conferred upon the city council, either by a general statute or by the charter 
of the city of Richmond, the power does not exist By section 1038 of the Code, 
the councils of every city and town in the Commonwealth are vested with the 
power to pass all ordinances necessary " to preserve peace and good order;" and 
by section 19 of the charter of the city of Richmond it is provided that the city 
council shall have the power to make such ordinances, by-laws, orders, and regula- 
tions as they may deem desirable to carry out certain enumerated powers which 
are vested in them, and among these, by sub-section 24, is the power "to prevent 
vice and immorality, to preserve pnblic peace, and good order." 

I am of opinion that under the general statute above referred to — certainly 
under the charter of the city — the power to pass the proposed ordinance was in- 
tended to be conferred upon the city council ; and unless there is some constitu- 
tional inhibition against the conferring of such power, then the ordinance may be 
legally adopted. 

In the exercise of this power, the city is undoubtedly exercising what is known 
in the text-books as the " police power." The extent of, and limitation upon, the 
police powers of a State have been discussed by many law writers and in many 
adjudicated cases. In speaking of the police powers of the State, Mr. Cooley 
says: "The police of a State, in a comprehensive sense, embraces its whole system 
of internal regulation, by which the State seeks, not only to preserve the public 
order and to prevent offences against the State, but also to establish, for the inter- 
course of citizens with ciiizens, those rules of good manners and good neighbor- 
hood which are calculated to prevent a conflict of rights, and to insure to each the 
uninterrupted enjoyment of his own, so far as is reasonably consistent with a like 
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enjoyment of rights by others." Blackstone defines it to be "the due regulation 
and domestic order of the kingdom, whereby the inhabitants of a State, like mem- 
bers of a well-governed family, are bound to conform their general behavior to the 
roles of propriety, good neighborhood, and good manners, and to be decent, in- 
dustrious, and inoffensive in their respective stations." Cooley on Constitutional 
Limitations, page 704; 4 Blackstone' s Commentaries, 162. 

In speaking of the difficulty in defining the extent of the police power, in Stone 
v. Mississippi, 101 U. S. 814, it was said: " Many attempts have been made in this 
court and elsewhere to define the police power, but never with entire success. It 
is always easier to determine whether a particular case comes within the general 
scope of the power than to give an abstract definition of the power itself which 
will be in all respects accurate." 

While every citizen has the constitutional guaranty of life, liberty, and enjoy- 
ment of his property, and they cannot be taken away from him, except by due 
process of law, yet social and conventional rights are, however, subject to reason- 
able limitations in their enjoyment, such limitations as will prevent them from 
being dangerous and hurtful to the body politic ; and the law-making department 
of the government, under the power vested in it by the constitution, can enact 
laws providing for such reasonable restraints and regulations as are necessary and 
expedient to secure social order and public morals. 

Mr. Cooley, the most approved writer on constitutional law, says : " It is sufficient 
for us to have pointed out that, in addition to the power to punish misdemeanors 
and felonies, the State has also the authority to make extensive and varied regu- 
lations as to the time, mode, and circumstances in and under which parties shall 
assert, enjoy or exercise their rights, without coming in conflict with any of 
those constitutional principles which are established for the protection of private 
rights or private property." Cooley on Constitutional Limitations, page 745. 

In speaking of the extent of the power, and applying it to specific cases, it was 
said by Paynter, J., in Dunn v. Commonwealth (Court of Appeals of Kentucky, 
March 3, 1899), 43 L. B. A. 701, that " It has been held by courts that, under the 
police power, municipalities can regulate the height of buildings in cities, pre- 
scribe the streets upon which persons driving a certain class of vehicles shall 
travel, and prohibit them from travelling upon other streets, and regulate the 
hours at which public places, places of amusement, and saloons, shall be closed. 
The legislatures of the States can enact laws to regulate the employment of chil- 
dren of certain ages, and prohibit women from engaging in certain kinds of 
employment. It has been held by some courts that a penalty can be imposed 
upon livery-stable keepers for giving credit to pupils without the consent of the 
college authorities. It has been held to protect laborers against oppression of their 
employers, that it is competent to forbid them being paid anything except legal- 
tender funds." 

In Braddey v. MilledgevUle, 74 Ga. 516, it was held that a city may enforce an 
ordinance punishing street-walkers for loitering about the streets or stores at 
night. 

In the case of Crowley v. Christensen, 137 U. S. 66, Mr. Justice Field, speaking 
upon the subject of what limitation may be put upon the enjoyment of rights 
guaranteed by the constitution, uses this language • " The possession and enjoy- 
ment of all rights are subject to such reasonable conditions as may be deemed by 



582 6 VIRGINIA LAW REGISTER. [Dec, 

the governing authority of the country essential to the safety, health, peace, 
good order, and morals of the community." 

Apparently, there are cases which conflict with these principles thus enunciated 
by text-writers and courts, and which hold that similar ordinances to the one 
proposed impose unreasonable restraint upon the rights of citizens. Among these, 
the most pertinent I have been able to find is the case Ex parte McOarver (Tex.), 
46 S. W. 936, where a curfew ordinance, prohibiting persons under 21 years of 
age from being on the streets after 9 o'clock in the evening, unless with a parent 
or guardian, or in search of a physician, was held to be an unreasonable exercise 
of the general powers of the city to preserve the public peace and to protect the 
good order and morals of the community. It is to be observed, in reference to 
that case and the ordinance there under review, that the age limit was placed at 
21 years, whereas, under the proposed ordinance here, the age limit is 15 years. 
The ordinance there was proposed to be passed in a small town, containing a pop- 
ulation of less than 10,000 ; while here it is proposed to be adopted for a popula- 
tion of about 100,000. All of the cases make the question of the validity of the 
ordinance turn on the question of its reasonableness. Our own Supreme Court of 
Appeals, speaking on this subject, has recently said, in the case of Washington, 
etc. Bailwny Company v. City Council (Virginia Supreme Court Reporter, Volume 
2, page 315), that, "in determining this question the court will regard all the 
circumstances of the particular city or corporation, the objects sought to be 
attained, and the necessity which exists for the ordinance." 

Regulations proper for a large and prosperous city might be absurd or oppress- 
ive in a small and sparsely populated town, or in the country. If, therefore, the 
validity of the ordinance ever comes under review in the court, it will become 
necessary not only to look at the ordinance itself, but to consider the conditions 
and circumstances that seem to demand the proposed legislation. If the circum- 
stances are shown to be such as one of the members of your committee stated to 
me were shown to the committee to exist, demanding this legislation, it seems to 
me but one answer could be made on the question of the reasonableness of the 
ordinance. 

I am, therefore, clearly of opinion that if the proposed ordinance be passed, no 
court would be justified, under the constitution and laws of the land, in declaring 
it illegal or invalid. 

The ordinance seems to be carefully drawn, and in my opinion clearly and 
fully meets the object had in view. 



